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Remarks/Arguments 

There are no amendments to the specification, claims or drawings. 

In the Claims, Claims 1-18 and 24-34 are pending. Claims 11-18 and 24-34 
were previously withdrawn for being drawn to one or both of a non-elected invention 
and a non-elected species. Claims 19-23 were previously cancelled, without 
prejudice, for being drawn to a non-elected invention. Claims 1-10 are rejected. 
Herein, Claims 1-7 have been amended. Reconsideration is requested. Moreover, 
withdrawn Claims 24-34 have been cancelled, without prejudice, and new Claims 35- 
45 have been added. Entry and consideration of the new claims are respectfully 
requested. 

Applicant reminds the Examiner that while Claims 24-34 were withdrawn 
pursuant to an election without traverse, the election resulting in the withdrawal of 
Claims 11-18 was made with traverse. See Applicant's Response/ Amendment dated 
Sep. 28, 2004. Moreover, Applicant has not withdrawn this traversal with respect to 
Claims 11-18. Applicant respectfully requests the Examiner correct the record to 
reflect Applicant's traversal of the restriction requirement with respect to Claims 11- 
18. 

Applicant appreciates the Examiner's explicit withdrawal of the final rejection 
of and Office Action mailed February 24, 2006. Applicant further appreciates the 
Examiner's withdrawal of all rejections and objections from the final Office Action 
and other previous Office Actions. 

Herein, Claims 1-7 have been amended. Support for the amendments to 
Claims 1-7 is found in the claims themselves as well as Applicant's specification, 
abstract and drawings, as originally filed. No new matter is added. 

For example, Claims 1 and 6 have been amended to positively recite, "a first 
current . . . ; and a second current ..." and further to recite a "first time period" and a 
second time period". The 'first current' and the 'second current' now positively 
recited in amended Claims 1 and 6 were implicitly present in Claims 1 and 6 in the 
form of "separate current conditions" prior to the instant amendment. Moreover, 
explicit support for the present usage of 'first current' and 'second current' is 
provided Applicant's specification at least at Page 2, lines 6-15, Claims 19, 26, 30 and 
32, and Applicant's abstract, as originally filed. Additionally, Figure 4 illustrates an 
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embodiment of the first and second currents as well as an embodiment of "a first time 
period" (i.e., bracket labeled "Measure Temperature") and of a "second time period" 
(i.e., bracket labeled "Measure Current"), as is now recited in the amended claims. A 
discussion regarding Figure 4 at Page 13, line 10, through Page 14, line 23, of 
Applicant's specification, as originally filed, provides additional support for the 
amendments to Claims 1 and 6. Support for amendments to Claims 2-5 and 7 is 
similarly provided by Applicant's specification, claims, abstract and drawings, as 
originally filed, including the support discussed above for Claims 1 and 6. 

Applicant has added new Claims 35-45. Support for new Claims 35-45 is 
provided by at least Claims 1, 6 and 24, as well as Applicant's specification, abstract 
and drawings, as originally filed. For example, Claim 35 is based, in part, on Claims 
1 and 24, as originally filed. Claim 40 is based, in part, on Claim 6, as originally 
filed. Claim 45 is based, in part, on Claim 6, as originally filed. Additional support 
for the new claims may be found at least in Applicant's specification at Page 2, lines 
6-15, Page 13, line 10, through Page 14, line 23, and Claims 19, 26, 30 and 32, as 
originally filed. No new matter is added. Entry and consideration of new Claims 35- 
45 are respectfully requested. 

The Examiner rejected Claims 1-10 under 35 U.S.C. 102(e) as being 
anticipated by Stauth et al., U.S. Patent No. 6,781,359 (hereinafter 'Stauth et al.'). 

Applicant respectfully traverses the rejection on the grounds that a prima facie 
case of anticipation does not exist with respect to Stauth et al. However, in the 
interest of furthering prosecution, Applicant has amended Claims 1-7. As such, the 
Examiner's rejection of Claims 1-10 under 35 U.S.C. 102(e) is also effectively moot 
in view of Applicant's amendments. 

In particular, Stauth et al. fail to disclose, explicitly or implicitly, "each element 
of the claim under consideration" (W.L. Gore & Associates v. Garlock, 721 F.2d 
1540, 220 USPQ 303 (Fed. Cir. 1983)) and further do not disclose the claimed 
elements "arranged as in the claim" (Lindemann Maschinenfabrik GmbH v. American 
Hoist & Derrick Co., 730 F.2d 1452, 221 USPQ 481, 485 (Fed. Cir. 1984)), as 
required by the Federal Circuit for prima facie anticipation under 35 U.S.C. 102. 
Also see MPEP §2131 Anticipation - Application of 35U.S.C. 102(a), (b), and (e) [R- 
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1 ] [R-l 7, "TO ANTICIPATE A CLAIM, THE REFERENCE MUST TEACH 
EVERY ELEMENT OF THE CLAIM". 

For example, Stauth et al. fail to disclose, explicitly or implicitly, a "first 
current" and a "second current" as is recited in amended base Claims 1 and 6. 
Further, Stauth et al. do not disclose, explicitly or implicitly, a "first time period" and 
a "second time period" as recited in amended base Claims 1 and 6. Stauth et al. do 
not disclose, explicitly or implicitly, a current having an "a priori known value" as is 
variously recited in amended Claims 1, 2, 3 and 7 and originally filed Claim 9. Stauth 
et al. further fail to disclose, explicitly or implicitly, a first and second resistivity or 
resistance as is variously recited in amended Claims 4, 5 and 7 and original Claim 8. 

Applicant respectfully submits that the disclosure of Stauth et al. fails to 
support a prima facie case of anticipation for at least each of Applicant's base Claims 
1 and 6, as amended herein, contrary to that contended by the Examiner. In 
particular, as has been discussed above, Stauth et al. clearly fail to disclose, implicitly 
or explicitly, "each element of the claim under consideration" (W.L. Gore & 
Associates v. Garlock, cited supra) and as such, cannot disclose the claimed elements 
"arranged as in the claim". Lindemann Maschinenfabrik GmbH v. American Hoist & 
Derrick Co., cited supra. 

Claims 2-5 are dependent from and include all of the limitations of base Claim 
1. Claims 7-10 are dependent from and include all of the limitations of base Claim 6. 
For at least the reasons discussed above with respect to the base claims, Stauth et al. 
fail to disclose, implicitly or explicitly, "each element of the claim under 
consideration" (W.L. Gore & Associates v. Garlock, cited supra) when considering 
Applicant's dependent Claims 2-5 and 7-10. In addition, Stauth et al. fail to disclose, 
implicitly or explicitly, specific elements of individual dependent Claims 2-5 and 7- 
10, separate and apart from the respective base claims, as is further discussed above. 

For the reasons set forth above, Applicant submits that the rejection of Claims 
1-10 under 35 U.S.C. 102(e) is overcome. With respect to the Stauth et al. reference, 
the Examiner has not shown and respectfully cannot show that there is, "no difference 
between the claimed invention and the reference disclosure, as viewed by a person of 
ordinary skill in the field of the invention," as required by the Federal Circuit for a 
showing of prima facie anticipation. Scripps Clinic & Research Found. V. Genentech 



Page 10 of 11 



Appl. No. 10/682,344 

Resp./Amdt. dated Jan. 9, 2007 

Reply to Office Action of Oct. 16, 2006 



Inc., 927 F.2d 1565, 18 USPQ 2d 1001, 1010 (Fed. Cir. 1991). As such, the rejection 
under 35 U.S.C. 102(e) in view of Stauth et al. should be withdrawn. Applicant 
respectfully requests reconsideration and withdrawal the rejection. 

With respect to new Claims 35-45, it is respectfully submitted that Stauth et al. 
further fail to disclose or suggest the elements recited in new Claims 35-45, for at 
least the reasons set forth above for Claims 1-10. 

Applicant reminds the Examiner that withdrawn Claim 11, drawn to a non- 
elected species, is dependent from generic Claim 6. As such, since a prima facie case 
of unpatentability has not been established with respect to generic base Claim 6, 
Applicant respectfully requests rejoinder and consideration of Claim 1 1 at this time. 
Applicant further requests rejoinder and consideration of withdrawn Claims 12-18. 

In summary, Claims 1-18 and 24-34 were pending and Claims 11-34 were 
previously withdrawn. Claims 1-10 were rejected. Claims 1-7 are amended and 
Claims 24-34 are cancelled, without prejudice. New Claims 35-45 are added. In light 
of the discussion hereinabove, Applicant respectfully submits that at least Claims 1-10 
and new Claims 35-45 are in condition for allowance. Applicant respectfully requests 
that Claims 1-10 and 35-45 be allowed and that Claims 11 and 12-17 be rejoined and 
considered, such that the application may be passed to issue at an early date. 

Should the Examiner have any questions regarding the above, please contact 
the undersigned, J. Michael Johnson, Agent for Applicant, at telephone number 
(775) 849-3085. 

Respectfully submitted, 
RANDY K. RANNOW ET AL. 

By: /J. Michael Johnson/ 

J. Michael Johnson 

Attorney/ Agent for Applicant(s) 

Registration No. 37,856 
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